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ABSTEACT 

In the field of higher education, more and more cases 
of race and sex discrimination are going to court. This speech 
indicates why this may be happening, why the trend is a disturbing 
one, and how cases can gotten out of the courts. Costs, time loss, 
and the personal degradation of the litigation process are cited, and 
the complex problems that lead to litigation are discussed- 
Emphasized is the need for a balance between objective criteria and 
subjective decisions regarding hiring, promoting, and firing* 
(LBH) 
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In the field of higher education, rrore and wore cases of 
race and sex discrijmi n^ntion ar going to court. I want to indicate 
to you today why I think this is happening, why it is that this 
trend is a disturbing one^ and hw we can get cases out of the 
courbs* 

There is no field in which there is a greater degree of 
agreertient tiiat court litigation is inappropriate than in the 
field of higher education. There are several sharp characteristics 
that indicate that Uiere are difficulties in trying to resolve 
these questions in court* 

First of all, the process — as you as lasers Imow, and 
you who are not lavyers knc^ even tetter ™ the process is very 
long and very ej^pOTsive. Time erodes the parties' rights, whether 
it is the imiversity*s rights or whether it is the carplaining 
party *s rights* Positions t^d to hard^ with tine so that we 

i, 

end 1^ finding both the universi^ and the cOTplainant taking * 
positions that are based more on the polari^ that is inherent 
in litigation Uian i^n the oOTinon sense or Uie merits of eitii^ 
position • Delays int^rupt or side-track careers and d^ilitate 
universi^ resources in tirne and in money. 

Litigation is mcOTf ortable , It puts participants on a 
defensive plane Uiat frankly makes thma b^iave badly ^ and sinks 
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then to a level of discourse that frankly dogrMes their rcputnLi.nn-a 
together. The facts ^^ically rais^l in an adversary context 
unnecessarily damage irdividual careGrs; unfort liuituly , v/o end up 
litigating issues that are unrelated even to th j issue of Title VII, 
and it happens all the tiire. 

Equal enplc^ment opOTrtimity litigation is ordin.irily ,.\ 
process of cmparing the qualific^itions of the litiqants with others, 
utiich ireans that some are tetter and others worse- That expostire 
process in a public forurn involves not only the litigants but a wide 
nimter of people, so that a wide group of^^^ople end up having 
an e^^sure v;hich is not only uncoiiifortable but sometiines (lamaging, 
and xsfhich in the ordinary course of himmn events TOuld not ha\^ 
to happen* Equal rnqplayn^t opportunity litigation, whether 
justified or not/ is alvrays a difficult tiling for people to go 
through. 

Lai^ers and judges are not very cOTifortable dealing with 
these problQns^ and ttiere are reasons for that* I don't think 
they are tlie best people to dealing with tiion* The judgment 
of acadonic qualifications often requires an eKp^tise vJiich Uiey 
frankly do not have* And where there is substantial doubt that 
relative acadCTdc qualifications can be fairly resolved, the judicial 

fa* 

process teMs to turn a&^ay from the iter its tc^^ard procedural niceties. 
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in order to escape the difficult and t^TDlaxing process of trying 
to detemine what conparative msrit really is* That turn toward 
proc^ural ratters which is well-Imown to law>^ers as a v/ay of 
resolving things, may be fine in a cCOTnarcial context ? but it is 
not the way to resolve the cejitral issues iii dispute in this 
field. Yet the subjectivity involved i.n nmny acadoTiic f^iployment 
decisions is difficult to distil], into objective truth in a courtroom. 

^y are these cases in court, then, given virtually 
eve^one's agreOTimt that this is not an ideal setting for 
insuriiiq fair treataient? Priirmrily because other irechanisms do 
not exist or are failing and the courts must be available as 
a last resort to protect individual's rights* A relate ccmplication 
is that institutions of higher education use subjective standards for 
professional eTployees in hiring, prarotion, and tiie granting of 
tenure. This whole question of si±»jective criteria versus 
objective criteria is one v^ich cannot te dealt wiUi in the conteKt 
of this speech, I notice it has been the subject of discussloi 
at this conference, as it has been in nany oth^ confecences as 
v^ll* But I would say that th^e are two rays to a^roadi tiiis 
issue ^ One is to strive for objective criteria, to reduce the 
criteria for prorrotion and hiring to a set of rules that lend 
thereel^s to objective, perhaps even mechanical a^lication* Kiat 
I don't think is possible • I am not one who advocates that. The 
natiare of acadardc gualifications and teaching in particular sutply 



5 



- 4 - 



do ;iot land themselves easily to qiialification of tliat kind. 

A second approach is to admit the difficulty of making 
crit^ia objective^ but to go on arxl say that total siibjectivity 
is equally rarong, Iliere needs to be a balance pointy a way of 
stating standards and criteria openly, even if they are stated 
generally^ and having done tliiat — vAiich I has ten t:o add too nmiy 
universities^ even after years of litigation in ttiis field have 
not done — go on and say tiiat whatever '-play in joints" this 
imy allow ^ whatever degree of flexibili'^ and discretdon these 
generally stated criteria allOT will not be exercised differently 
for white males on the one hand, and for minority males and wcnen 
on the other. In other wrds^ admit the ne^ for the fleKibility 
inherent in mOLm degree of sitojectivit^^ but also make clear that 
flexibility is a two^my street. Just as all of us sitting in this 
rooti kno^ that universities for years have takm ctences, '-bent 
rules," and allCT^ed flexibility to play on behalf of white males, 
so should flexibility operate on tehalf of wraen and minority 
nmles, too* It is some^^t suspicioi^ thmt only since woren and 
minorities have applied has ttiis mormous concern for standards 
arisen* 

The qpaeati^ of vdiether there is a need for subjectivity 
and "^ucated guesses-- will continue to persist, as will thm view 
Uiat objective measurontents are hard to find and agply. A^in I 
that ttiis mew is exagg^ated, aM that it is possible 
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at least to state criteria gmerally* In the absence of doing 
BO, and striving for the articulation of criteria, acadeniG 
"insiders," so to speak, are allov-'^ to protect their own. They 
t^ to use subjectivi^ as a basis for differijig friOTds frati 
non^ friends. And tjiat is the first reason so many of these cases 
are goljig to court. 

Another^ reason is that woren and minority males do not have 
adequate iiiforimtion wiUi which to dMide wheUier or not they truly 
have been rejected on the rrerits or are the victljms of discriMjiation 
Vfflien you have highly si^jective standards, inevitably you are going 
to have dif fermt articulations of the standards and tiie reasons 
for acceptance and rejection. Oliver sities , ha^rn^m , fr^uently 
fail to articulate either the staMards or the basis upon which 
those standards have been applied in a givm case* TOiere cannot 
be any place v*iere Uiere has be^ a greater need for nore candor 
than in the field of high^ ^ucation CTployment decislon-^inaking. 

In the abs^ce of candor ar^ care, staMards frec^ently 
change in,ndd-stream, in the middle of tiie ai^lo^nent decision- 
making ^ocess. Qnm recent exait^le Uiat we had in om office was 
of a wCTBn teaching in a univ^si^ aigllsh departmmt v*io 
was denied tmi^e on tiie grounds that tiie departaimt already had 
^ough toured professors in h^ articular special^. After she 
vas able to dCTOnstrate ttiat the review cantdttee had mlstakmly 
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put her in the \vrong field of specialiEation, the conmittee re^ 
convened and announced that she did not irorit tenure because 
of "poor service to the university," including failure to keep 
aiough office hours for students. Then the ^ual erployn^t 
opportunity catinittee of the miversity found tiiat this TOman had 
been treats arbitrarily and recoinT^ded to the president . hat she 
be granted tenure, Ihe president in response sijtply sent tlie matter 
back to the original ramdttee, vrtiich then came up with still a 
third reason for denying her tenure* 

Now for this wamn to bring suit is not sir^rising. You as 
lawyers will recognize iniT^iately that regardless of the^ merits^ 
regardless of what her capability was, for the university to mgage 
in this catch 22 procedure is inevitably going to invite litigation. 
Regardless of your inclinations on the merits^ lawyers vto look 
at the procedwal irregularities h^e vould advise the ccnplainant to 
sue, and ^uld tell the universi^ that they had a big problCTi, 
This happens all the tljne. Persons are hired and rejected v*io are not 
adequately infomrt of Uie a^licable standards^ and not told tow 
they have beOT or will be jigged when it cores t^ decisions nede by 
thm rml'ivant coitird-ttee. » 

Being left in the dark t^ds to g^^ate a s&ise of frustration 
and a belief that there is sonething otJier than tiie irerits o^ratin.g« 
Itomt people y^o apply for a job imvm some degree of re^>ect for 
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theijc a^m cap^ilities* Quite naturally and himmnly they are goljig 
to look to causes for disappoijitoient that lie outside tlionselves. 
That should not OMia as a surpri'je to us, yet frequently university 
CTployers seem to assijne that an individual who is tum®3 dam will 
inplicitly urderstand that lack of rrerit is what caused the denial, 
not some other invidious factor. 

The irony of this is ttiat coiT|ilaints of "reverse discrijnination" 
against v^tes lead thOT to just the opposite conclusion. If 

T.i 

you are a ^ite male and you have applied for a job and have be^ 
tum^ dCT»;n, then fo^ some reason vim have hot reached the point 
vAiere we assime just the opposite of what we assime vAien a \^OTan or 
a minority mle is timned dmn. In the latter case, we assume 
it is lack of merits and vrfiy doesn't that person lander stand its a 
matter of merit? But if it is a whita male turned davn^ we assume 
that he was turned dovm because of quotas or goals, that he was 
perfectly well qualifiM, but Uiat a wotan or minority male must 
have tak^ his place. 

In ej^erimce quite the ^pcsite has be^ the case- 
Usually the univ^sity enpl<^ers making tiiese decisions have 
chosen ttie wonen or thm ndnorit^ male b^ause m^it prevailed^ 
because thm ca^bilities were tiiere^ because thm university did not, 
as scmetliTies is alleged^ chOTse to ''d^ase" itself by takijig soreone 
yho oo\J.dn't do^ttie job. But ^^e a white male lacking qualifications 
is involved^ instead of delivering that ne^ ^lite candidly and 
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honestly to the a^licant, the university will say "Gee, we would 
love to have had you, you look terrific^ you havfe all of the 
qualifications^ you've been in the business a long tire, but you 
know those bureaucrats at W^, EKOC^ and the goverm^nt. They* re 
makijig us take these WOTim and minorities* We are really sorry, " 

Not that kind of statCTent is sharreful, and it happens 
too many tirres. It is precisely the kijid of dishonest that is 
goirig to lead to a lawsuit. Even worse than tliat, it mil 
generate unrealistic expectations in the COTplainant, and unfair 
judgnent ill the cOTrnunity that the wanan or minority male who 
deserv^ly got the job did so tecause of sex or race/ with lesser 
qualifications . 

Hiriiig and prOTiDtion statistics raise reasonable suspicions 
of discrimnatory practiMs and tois is still another reason that 
we are firming more and- more cOTplaints. If you have a dispro-- 
pDrtlOTately high nii^^ of women in ranks, with Ic^^rer pay, 

this statistic alone , although it does not make a case of disari-- 
mination^ will certainly gen^ate a strong suspicion that discri-- 
minato^ devices or practices are ca^tog the totoalance, and may 
generate a probirig lawsuit that leaves the university scratdiirig 
its collGctive head in TOrrferp But should the imiv^sity really 
be so pe^lexed? 
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TTie next reason bc:^ mo^ e litigation is tecause responsi= 
bility for nondiscrimiriation ..Is ireguently very .diffused at tlio 
university levels and typically very i^clear* T#iile equal OTj^loy-- 
irent is everybody's business/ it cannot be nobody's iisponsilDility, 
tVhile high administration officials are ultijTiate'-y resixDnsUDle for 
equal OTplcyment opportunity programs ^ unlrrs per -^onf making tihe 
day-- to-day decisions are held responsible ^ no one will make the 
hard decisions. ^ 

Wimt are seeing frequently is a syndroms o': neglect that 
leads to litigation* You find a universi^ president will turn to 
a rnsnber of his staff and say "Get me a black ^-ranan with a Spanish-- 
surnare vrfio has ^ Indian in her fanily/ and make sure that she 
runs the equal CTployment opportunity program. We will have a 
big announcement about it, and make sure she gets seme coverage 
by the college ne^^spaper and then don*t bother me until neKt year.'* 
That program/ that grantijig of responsibility without power is 
docmad to failiare, I have not yet sem it work once in the years I 
have watch^ it. Uiless the university aArdnistration/ inclining 
tile president, tiie general counsel , you as la^^ers and otiier decision-' 
makers, intirotely involves itself on a curr^t basis with the 
problore that are being dealt with and not being dealt with, there 
is going to to a breakdcwi of the process* Inevitable tmsions 
that arise on cotptos will place too mudi resins ibility, and too much 
of mi inpossible biirden on the backs of those who are not really 
in a position to make the problm} solvir^ decisions. A p^son 
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who is in the ^sition of moderating ^ investigating and conciliating 
can have his or h^ reOTmiendations reversed only so irany times 
before his crediliility is entirely lopt, ard the ^0 process 
itself is todly dannag©a. 

In addition/ officials accused of discrimination often behavE^ 
irrationally in the face of a charge^ tiiereby further exacerbating 
the problem and leading the cor^lainant to an inCTeased suspicion 
that t±iere has been a violation* For some reason all of us seem 
to react very strongly to any charge of discrljninatlon where we 
would not react so steongly or irrationally to a cliarge of something 
egually heinous. We find ourselves beconing vay personal very quidtly. 
The rumor mills begin and the issues go well beyond ttet of Title VII, 
The matter quickly escalates ^^ond defensivmess to the involvfflient 
of la\^ers^ the use of irrational pr^ess agairist the caTplainant and 
indeed the use of litigation itself even when it is wildly prOTati^e, 
It becomes a self--fulfiliing principle tiiat if litigaticxi is a possible 
defense^ it had better be usM. Then each side builds visions of . 
out--maneuvering the other ^ of raising the ante/ of using a little 
more pwer over the other to try to intimdate and win, Everythijig 
is done in thm name of principle , and the murts beo^^ the battlegromd 
fear what anounts to holy cr^Mes, But si^serior resomrces lie 
mth the imiversity in most cases ^ aM if it does not use. thorn 
carefully ax^ fairly^ it staiTds to lose in estem v^at it gams at 
the bar. It does not go imnotic^ a univ^sity chcoses to 
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fight meritorious claims as well as strik&-suits , or ^ waste aid 
flail vAimi it shovdd conser^^ aM deliberate, 

I think there are other reasons ttet we are s^ing tiiis 
trend torard litigation^ ar^ it is inportant as lawyM's to i^^st^^ 
why this trend is taking place aM how to tvrn it around. 

I ttiirfc there are two ways to get universities out of court. 
One Lb to stop discriminating/ and the seco^ is to stop appwrdjig 
to disCTiminate. 

Let me t^e Uie latt^ first, if I may. todliwily, if you 
give full information on the reasOTS for adTOrse ei^lopn^t actions 
you will f ir^ tiiat Ui^e is a greater williiigness the aj^licmt 
to accept ttm decision ^ and a ^eater ^marosity of spirit on Uie 
part of minorities/ wranen/ civil rights ^oi^ -Uim most 
miversity people believe^ The charge is made that to be ^en- 

honest is Bui?ly to give arnmLmition to irrational/ imfalr 
people ^A\Q are bent on making tro^le at the unlversi^ rega^Less 
of the truth* ^^e are tljiies in ev^ry mp\^wit vAimi Uiat happ^^f 
vfiien the heat of motiOT toward est^lishing its goals siiDOTd^iates 
f l^dbility or the abearance of weakness -Uiat caties mth ratioial 
ccnproinise* But ny hiiitele pinion/ wa qtb past that j»int in 
the field of hlghOT ©aucation* We are at a point yAiam wariai 
and minority males are not trying to donmstrate a point, or pass 
a law* Thm law OT^sts. Th^ are not l^^ing to establirti personal 
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belief in a general philosophical vain* Wm^t they are looking 
for is fair treatomt, ili^ are looking to be hired and prcirated 
ori mi equal basis as individml people* If we reco^ize that point 
th^ to deal with the rerits ^^ly actually keeps the university 
out of taouble ratiier Uian fiieling the* fire for more litigation. 
Ihere has to be a sense of ev^ess and no one can better advise 
iroiversities on fairness and evmess in ny judgrrent tiian lawyers* 
Ttm;B neMs to be a ^ston by \^ch you plan ahead and calculate 
the inpact of today's actions on the o\^all profile of the 
unlversily, Ttere ne©as to be quick action and firm action ^/Amn 
there are signs of treble* Universities can no longer affort 
delay in Uie h£^ ttiat the problori will go away with the toift. 
raiQse days are gone. The law is clear and people Jmcw tiieir 
rlghte. They are not sljiply going to forget th^, or let thoii 
die mfl^ the si^^poe^ su^icion that perhaps th^ s^m wong- 

OTi^e needs to be e^aal enpl^tent c^portimity mchinery 
tiiat is cr«llJble^ and ttat imm authority and jct\^s ttiat 
provides procedures that are im^iallenge^ly fa^', aM provides 
tiiat those proc^m'es aflmmster^ by m es^ert staff, I 
have often heard concern tiiat tiie oost of goaS ^ual CTplc^nent 
c^portunity nach:mery is prohibitive. Yet witJiout having done a 
BbM Co3^ration analysis, I su^sect timt if one calculates the 
es^ense of litigation a^inat tJie e^^s^se of prev^tive action 
OTd mach^ery, the costs of litLgatiOT would f^ out-'Strlp the 
latter, 
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Iliere needs to be a fixing of res^nsibility for ^rsormel 
actions to avoid anonyniDus cannittee d^isions ar^ to make swe 
that ttie po^^rers of review^ and the authority for those powers^ are 
ej^laiiied to the miversity oommmity as a i^ole. lliere needs to 
be a ireaningful aff arnative action program tlmt will identic 
statistical disparities as ^ssible troubling signs. We were 
talking before about Ph^D's in certain fields, and one of ny 
collea<^es h^e pointM out Uiat a few years ago there were only 
three black Ph.D. 's in tiie field of geology* To see tiiat there 
is a racial dispari^ in a given geolo^ depM^tment would iMicate 
a problsn. To know that -Uiere are so few blacks in tiiat field - 
niay e^^lain the dispari^* But one has to ask -Uie qammtxon openly 
before an answ^ can be established* In otii^ cases disparity 
will not be ^^laineJ by a lack of TOrket availabili^, but 1^ 
SOTiething disCTuninatory. 

Discriminatory activi^ nmy be ^^ating not as official 
^li^ on the part of tiie universi'ty/ but ev&n without the 
president's ImowlMge, Learn \*iy dispM*ities eKist. Eluttoat^ 
mmecessary barriers to access to jobs* Idmtify sources of 
minority and fCTale randidates and ag^essively reOTuit those 
soirees witiiout preji^gM llmtatiora on the avail^ility of 
people* Pause before you litigate and pause before you counsel 
yoiBT miversl^ to litigate* Don't let lav^^^s nake all the 
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decisions. Those of you v*io are h^e, I wDuld have to assure, 
are cxmma of the CTOp of lathers ^lo have s^isitivi^ in 
tiilB field. In exp^ience, TOSt lavyers are rot sensitive 
to tte nu^ces sr^ difficulties of solving problems ±n ttiis field. 

Be preparM to ^OTpromise. ITiare is in no oth^ field 
vAiich I have seen where people are ready to claiin principle as 
justification for poor ji^gmait irore quidcly Uian in the field of 
higher education. Here again lawyers cm be^ ijmensely helpful^ 
because we JmOT soretting dx^ut tiie value of ccn^rardse/ for 
tettec and for worse. Search for alt^native solutions and 
ask \^eth^ ttie litigation pressed is merely "face saving," or 
is really designed to protect tiie' inte^ity of^tiie inBtitution* 

Don't decide to litigate bemuse cost comes from other 
budgets, as we have s^n happm* Forget about Umt. Don't 
allow litigation to becOTe a form of ertmsion of tiie internal 
warfare of the imiversity. T^^Mdrow Wilson once said soi^thing to 
the effect that politics of the President w^e small corpared to 
politics of the mivCTsi^. Don't allOT tiiat to dlctote litigation 
in this field. 

Avoid p^sonal attacks if.possUDle, I don't think it is 
mt-irely possJile, but perhaps you ran mmimlEe it by stidctog 
to the merits of the diarges/ mid by at least consid^ijig ttte 
possibility tiiat the ch^ges mght have be^ made in goal faitli. 
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There is usually mi assmptdon that they vi^m not. Don't assiHne 

that thm charge is a j^sonal attack on sOTieone in tire institution, 

\ .... 
Fir^ out tiia facts as soon as a oonplaint is made. Don't 

wait fOT an enforcCTKit ag^^ like Ju^ice^ lEW or WCC to mrte 

its flMing first. Om has to have good investigators. They ought 

to be usM imnediately. They ought to be xmed with the full sup^rt 

of tte l^titution* * . . ..^^ 

Finally 1^ pickljig up vA^m we began ^ encoi^age thm openess of 

those vAiQ have the facts to disci^s ttmti as fiiLly and freely as 

_ _ .. _ * ' _ _ 

possible m^ttin the contact not only of Uie cop^laljit ijivplved/ but 

of the miversi^'a attitude tOTard ^lal CTplo^nmt opportunity 

generally. 

Thank you. 
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